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November 20, 1981 


TO: 

SUBJECT: 


Members of the Interdepartmental group 
on Law of the Sea (See Attached List) 


NSC Re view Completed. 


Interdepartmental Group Memorandum No. 8 


Attached are the Interdepartmental Group Memorandum Ho. 

8 and the draft options paper to the President indicating 
changes proposed by the Departments of Defense, Interior, and 
Treasury. Changes appear in brackets on pages 0,8,15,16,18,20,23, 
26, and 28 of the memorandum and pages 3, 4, 6, 7, 8, and 9 of 
the draft options paper. In addition, written comments from 
the Departments of Interior and Treasury are attached. 


A Senior Interdepartmental Group meeting is scheduled 
for Tuesday, November 24, at 3-4:30 p.m. in Room 1107 of the 
State Department. The meeting will review these proposed 
changes to decide the final form of the papers to be forwarded 
to the NSC for consideration by the President. 
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Nov. 19, 1981 


DRAFT MEMORANDUM TO THE PRESIDENT 


Options For The Law Of The Sea 


ISSUE FOR DECISION: 

Should the United States seek to negotiate changes 
consistent with US law of the sea objectives at the Third 
United Nations Conference on the Law of the Sea or withdraw 
from the negotiations? 

I . BACKGROUND 

Since 1973, the Third United Nations Conference on the 
Law of the Sea has been negotiating a treaty which would 
establish a legal regime covering military and commercial 
navigation and overflight, deep seabed mineral resource 
development, the extent and nature of coastal State jurisdiction, 
fisheries conservation and management, marine scientific 
research, prevention and control of ocean pollution, continental 
shelf rights, and the peaceful settlement of disputes. The 
Conference was expected to conclude negotiations and to open 
a treaty for signature in 1981. 

Serious questions had been raised in the US, however, 
concerning the adequacy of the Draft Convention, particularly 
with respect to the regime it would establish for deep seabed 
mineral resource development. As a result, in March, the US 
initiated a comprehensive review of its law of the sea policy. 

The results of that review and an analysis of the available 
options for pursuing US interests in law of the sea are 
summarized, in this memorandum. This memorandum -does not 
address the issue whether the US should sign or ratify any 
proposed treaty. 

The next session of the Law of the Sea Conference will 
begin in March, 1982. The Conference expects to complete 
work on the draft text and adopt the Law of the Sea Convention 
at that session. 

II . PRINCIPAL CONCLUSIONS OF THE INTERAGENCY REVIEW 

In the course of the policy review, US interests and 
objectives in the law of the sea have been examined. Against 
them, the Draft Convention and "no-treaty" alternatives have 
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been weighed. In addition, the negotiability of improvements 
to the deep seabed mining regime has been assessed. 

The basic conclusions of the Interdepartmental Group 
(IG) are that: 

(1) The navigation and overflight provisions of the 
Draft Convention are acceptable; any deterioration in the 
language of these provisions would, however, render this 

portion of the draft treaty unacceptable^ to the D e p a-r tme-n-fe—-of 

Jlatgese . These provisions, while not ideal from the United 
States point of view, would be beneficial as they would 
provide a foundation for the exercise of important naval and 
air mobility interests in a non-conf rontational manner. 

This assessment is, in part, predicated on the fact that the 
Draft Convention provides for navigation and overflight 
freedoms, including transit on, over, and under international 
straits overlapped by territorial seas and archipelagic 
waters. Without these provisions, the assertion of the 
freedoms guaranteed thereby would require a direct challenge 
to existing territorial sea claims of 107 states, including 
many of our allies. Unless international limitations are 
established, the proliferation of excessive maritime claims 
almost certainly will continue, thereby requiring costly 
levels of confrontation and certain political-military risks 
to conduct routine peacetime military operations. Ambiguities 
in the text regarding navigation and overflight rights can 
be protected with interpretive statements and appropriate 
exercise of our rights as we view them. 

The navigation provisions of the Draft Convention take 
on particular importance for US commercial navigation interests. 

A widely accepted treaty embodying the provisions of the 
current Draft Convention would provide a more stable, predictable 
regime of maritime jurisdiction and navigation rights that 
are essential to the smooth flow of maritime commerce. 

(2) The provisions of the treaty concerning marine 
scientific research, the continental shelf, ocean energy 
production, and marine environmental protection are generally 
consistent with US interests and objectives. With respect 
to fisheries, the Department of State believes that US interests 
would not be significantly affected one way or another by a 
treaty, except for salmon and tuna where the effect would be 
adverse. The Department of Commerce believes that, despite 
the treaty provisions on tuna and salmon which in the short 
term provide less protection for the US than our current 
legal positions, US fisheries interests would, in the long 
run, be better served under a treaty. 
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(3) Major elements of the Draft Convention deep seabed 
mining regime are clearly contrary to US interests and objectives. 

(4) An effort to renegotiate the deep seabeds provisions 
of the Draft Convention presents the only realistic [although 

DO I remote] possibility of achieving a law of the sea treaty 

acceptable to the US. Returning to the Conference is the 
only strategy or approach that has been identified which 
could both prevent deterioration of the navigational 
provisions and offer an opportunity to achieve an acceptable 
deep seabed mining regime under the treaty. 

(5) The Conference is likely to open the Draft Convention 
for signature in 1982, even if the US objects, unless the 
Conference believes that by extending the deadline the US is 
likely to sign and ratify the treaty. Most Conference 
participants, including virtually all of our allies, are 
prepared to complete the Draft Convention with relatively little 
change. Sixty countries are required to bring the treaty into 
force and there are more than one hundred and twenty developing 
countries, many of whom have strong interests in bringing the 
treaty into force. In the event the treaty enters into force, 
it is impossible to assess with any degree of confidence who 

the parties to it might be, or what effect entry into force 
would have on overall US interests if the US were not a 
party. 

(6) At one extreme, if a comprehensive treaty enters 
into force and the United States is the only major nation 
which is not a party to the treaty, commercial-scale deep 
seabed mining under US licenses almost certainly would not 
occur on an unsubsidized basis because of serious international 
legal and political risks. 

At the other extreme, in the unlikely event that the 
treaty did not enter into force for many of the nations interested 
in deep seabed mining (US, UK, France, FRG , Belgium, Japan, 
Netherlands, and Italy), the USSR, certain major developing 
countries, and other industrialized countries, and provided 
that the US could induce them to join in an alternative 
regime, investment in commercial-scale deep seabed mining 
under US and foreign licenses might occur under that regime. 

A variety of cases lie between the two extremes outlined 
above. The IG cannot predict with a reasonable degree of 
confidence whether commercial-scale investment would occur 
under any such case. The various industrial consortia hold 
differing views on this subject. 

The IG has reached the following additional conclusions 
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with respect to negotiability: 

(1) It would be extremely difficult to satisfy all US 
objectives listed in Part IV below with respect to the deep 

DO I seabed mining regime. Nevertheless, there is an [some] 

opportunity to seek and obtain substantial improvements to 
the Draft Convention's provisions on the deep seabed mining 
regime. Such improvements could increase US and Western 
allied influence in the decision-making process while, at 
the same time, they could neutralize the one-nation, one-vote 
Assembly and could eliminate, reduce, or mitigate the practical 
impacts of provisions which would otherwise result in the 
implementation of the principles of the "New International 
Economic Order" (NIEO). They could also provide an investment 
climate for US industrial development without subsidization. 
However, the improvements are unlikely to alter the fact 
that the treaty would still be replete with NIEO rhetoric 
which could still be employed by developing countries to 
promote their aims in other negotiations. 

(2) Negotiations to improve the deep seabed provisions 
can be conducted with little risk of retaliation against non- 
seabed provisions important to the US. 

III. OPTIONS FOR FUTURE US LAW OF THE SEA POLICY 



The IG proposes two options for consideration: 


I 


DO I 


Option I: Withdraw from the Law of the Sea Conference 
prior to the next session 

Option II. Continue participation in the Law of the Sea 

Conference to ne-ge-tirat'e' { ta-o-b-tainT /p * r *-~. » , ' i ' J 
changes satisfying t he five objectives set ■''V 

forth in Part IV 


The Departments of Commerce, Defense, Energy, Labor, 
State, Transportation, and Treasury, the Environmental 
Protection Agency, the National Science Foundation, and the 
Council of Economic Advisors recommend Option II. 

A. Option I; Withdraw from the Law of the Sea Conference 

prior to the next session 

This option would represent a determination that the 
draft law of the sea treaty cannot be renegotiated in a 
manner that would satisfy US objectives. 

Arguments In Favor of Option I 

— would demonstrate an American resolve not to partici- 
pate in multilateral negotiations in which the terms of the 
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draft agreement (a) do not fairly reflect rJS nnl •, 

NIE0^rhcto ntere h tS h a 2 d financial contributions or contain 
oromofS ' 3 ' C whlch .developing countries could employ to 
promote their aims m other negotiations; Y 

n „„ . becai fse of the extreme character of the deep seabed 
provisions of the Draft Convention, it might cautoothef 

to the l treai n0lU a ln9 US allies ' to rethink their commitment 
to the treaty and eventually decide not to ratify the treaty; 

_ — avoids the risk that US interests in deep seabed 
neai?^ "" ight ba compromised further through continued 
negotiation and might increase the effectiveness of a US 
denunciation of objectionable provisions of thltllaly, 

. . would appeal to those Americans who feel that US 

developing 

Arguments Against Option I : 

would eliminate any realistic possibility of imorovinn 
stron^bargainin^pos i tion ° Uld ^ Capitalize on ou r currently 

provuIoSTE 

therefore, couid reduce US ability effectively to aCert’its 

coastalCLCI naVigatio " eights in the face of advise 
coastal state claims; 

includ? n ^ 0 ^° V °^*^^^ 9 t^ a * f ^ a ™ e ™hational Controversy? 0 ^ 
away“f rom the^nCgotiato^tfblC ’ £ ° r ” alki " 9 

us ptoctI?eCf b co^i a | C m e a itortI P to rt “e r a e cJ r m”lSLC r ?C itIOnal 

possibly affecting other US foreign policy goals adversely; 

-- would virtually eliminate any possibility of a US 

it^alliL^n^othi ?^ 9 industr Y' '^less the US could convince 
anr q f ,: 1 ? and °ther key countries not to ratify the treaty 

]C 1 d an a J - terna t ive regime. Otherwise, investors Y 

tiTall unlearn® U ^ er 3 foreign flag Pursuant to the 
treaty, unless fully indemnified by the government against 


. . “ could ^sult in US allies being unable to oursuP pnd 
implement a reciprocating states agreement with the 51 sincS 
they would stay m the LOS negotiations and the US would be 
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seeking a permanent, alternative regime rather than a transi- 
tional regime consistent with a law of the sea treaty; 

— would offer the Soviets an opportunity to criticize the 
US in international fora for using "high-handed" tactics; 

— would be opposed by those Americans who do not believe 
the US should walk out of negotiations and who favor multilateral 
solutions to major world problems and an international rule 

of law. 


B. Option II: Continue participation in the Law of the Sea 
~ Conference to negotiate changes satisfying 

the five objectives set forth in Part IV 

This option would commit the US to make a full effort 
to achieve improvements in the deep seabeds provisions of 
the Draft Convention sufficient to produce a treaty that 
could be signed- and ultimately ratified by the US. 

Treasury- [Detailed instructions for achieving these objectives, 

including U.S. positions on and proposed amendments to specific 
treaty provisions, will be developed for review by the NSC 
and, particularly with reference to the economic and- financial 
aspects of the seabed mining provision, the relevant Cabinet 
Council . ] 

To implement this option, it would be essential that the 
US state its commitment to the multilateral treaty process. 

The US would have to indicate that, if the renegotiated text 
meets its objectives, the US Executive Branch would promote 
ratification. This commitment would not prejudge the decision 
on whether to sign and ratify the final treaty text. That 
would depend on a later decision on whether it meets US 
objectives. If this option is selected, the US negotiating 
strategy would be designed to minimize the risk that retaliatory 
measures would be taken involving attempts to amend provisions 
of the treaty which are favorable to US national security 
needs, while at the same time pursuing strategies and tactical 
decisions which could result in a success under Option II. 
Improvements consistent with US objectives in other areas 
also may be sought if opportunities arise and if they could be 
achieved without risking the unravelling of military navigation 
and other important interests. 

This approach carries no assurance that further negotiations 
would satisfy US objectives. In the event that the US was 
successful in achieving its objectives and decided to ratify 
the law of the sea treaty as currently drafted, this would 
entail an appropriation by the US upon entry into force of 
at least $300 million for financing the Enterprise and an 
annual appropriation by the US of $5-10 million for the 
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administrative expenses of the Authority until it became 
self-financing. Whether ratified or not, costs which are 
not now quantifiable would be incurred. 

Arguments in Favor of Option II : 

DO I — presents the only realistic [although remote] 

possibility of achieving a law of the sea treaty that would i 

be acceptable to the US or capable of obtaining the Senate's j 

advice and consent. Returning to the Conference is the only j 

strategy or approach that has been identified which could J 

both reduce the risk of deterioration of the navigation j 

provisions and offer an opportunity to achieve an acceptable j 

deep seabed mining regime; J 

i 

-- would take maximum advantage of the negotiating j 

leverage now available to the US because of the review, I 

would establish an optimum posture for achieving an acceptable I 

treaty, and could attract allied support; 

— would be less likely than Option I to result in an 

unravelling of the navigation provisions; ; 

I 

— would give the US greater credibility in any attempt to 
persuade its allies not to participate in a treaty, if the 
final text is unacceptable; 

— would avoid the controversy and potential adverse 
effects on other foreign policy areas which would be associated 
with withdrawal from the Conference; 

— would mean that, if after further negotiations in 
which the US participates, the US decides not to sign or ratify 
the treaty and the treaty enters into force, the treaty is 
still likely to be improved and would benefit American companies 
which may decide to operate under the flag of a treaty party; 

DOI — [Delete paragraph] could be presented as implemen- 

tation of the Republican Platform which stated,. "Multilatera 
negotiations have thus far insufficiently focused attention 
on US long-term security requirements. A pertinent example 
of this phenomenon is the Law of the Sea Conference, where 
negotiations have served to inhibit US exploitation of the 
seabed for its abundant mineral resources. Too much concern 
has been lavished on nations unable to carry out seabed 
mining, with insufficient attention paid to gaining early 
American access to it. A Republican Administration will 
conduct multilateral negotiations in a manner that reflects 
America's abilities and long-term interest in access to raw 
material and energy resources." 

— offers an opportunity to repair the very risky 
investment climate. 
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Arguments Against Option II : 

— may still result in a treaty which the US could not 
sign or ratify. 

— involves returning to the negotiations and perhaps 
gaining concessions, though inadequate, which likely would 
increase the political pressure, both foreign and domestic, 
upon the US to sign the treaty and, if the US acceded, to accept 
similar regimes in the future. 

— would require US acquiescence in a negotiation 
involving (1) the supervision and regulation by an international 
organization of the development of deep seabed minerals; and 

(2) the creation of an international entity (the Enterprise) 
to mine deep seabed resources in competition with private or 
State entities. 


IV. US OBJECTIVES UNDER OPTION II 


If Option II is selected, the IG seeks endorsement that 
the US negotiating effort should-- {-must] be designed to 
establish a deep seabed mining regime which satisfies the 
following objectives. Satisfying these objectives would 
among other things, minimize the impact of NIEO principles 
which could create adverse precedents for other negotiations. 

(X M. 

First, the treaty shi>eid— fm-ust] not deter the 
development of any deep seabed mineral resources to meet 
national and world demand. 

Second, the treaty 'kkouid — hws-t] assure national 
access to deep seabed mineral resources by current and future 
qualified entities so as to enhance US security of supply, 
so as to avoid monopolization of deep seabed mineral resources 
by the operating arm of the International Authority, the 
Enterprise, and so as to promote economic development of the 
resources . ' t l 

a 

Third, the treaty shoeid — Eirnrst:] reserve for the US 
a decision-making role in the deep seabed institution 
which fairly reflects the relative weight of US political 
and economic interests and financial contributions, and 
effectively protects them. ' ,\> 

vy \\,Z 

Fourth, the treaty sbetnlrd tme-S't] not allow for 
amendments to enter into force without the approval of the 
US, including advice and consent of the US Senate, [and the 
treaty . §Jao«-ilrd not set other undesirable precedents for inter- 
national organizations.] 
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Fifth, tiie treaty shee4r^--^mus't] be such as to make 

It „ kel Y J t ° receive the advice and consent of the Senate if 
the President decides to support ratification. To this end, 
the treaty should [must] not contain provisions that 
would create serious political and commercial difficulties, 
including provisions for the mandatory transfer of private 
ethnology, and participation by and funding for national 
liberation movements. 
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